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Overview of Presentation

Â ñWhy should I care about the liability of other 

appraisers, AMCs, etc.?  It wonôt happen to me ...ò

Â Appraiser liability trends

Â AMC liability trends

Â Other developing valuation liability issues:

Â AVM and BPO liability

Â Lender liability arising from valuation

Â Patent liability



Why Should I Care About Liability Issues 

Affecting the Industry?

Â ñIt wonôt happen to me ...ò  We hear that everyday

Â Overall claims against appraisers are up about 100% 

since prior to the mortgage crisis

Â Other valuation liability risks have increased more than 

100% for AMCs and lenders



Lawyer Advertising



Tens of Thousands of

Borrower Lawsuits Against Lenders



Judgment Against an Appraiser Who Didnôt Think It 

Would Happen to Her



Why Should I Care About Liability Issues 

Affecting the Industry?  Contôd

Â The other reasons to care

Â Litigation is de facto regulation

Â Litigation causes formal regulation

Â Liability trends directly affect the availability and price of 

insurance



Litigation Against Appraisers ïAnother 

Form of Regulation

Â It affects how appraisers perform appraisals (both good and 

bad ïthe current fact is that ñcoming in lowò is safer)

Â It affects what appraisers say in reports (flight to safety)

Â It causes new regulation (independence laws, AMC 

regulations)



Litigation, Of Course, 

Caused the De Facto 

ñRegulationsò known as the 

HVCC

ÅMore disciplinary complaints 

filed by borrowers unhappy with 

value

ÅMore legal claims by borrowers

ÅBorrowers are the new source 

of appraiser pressure



Â Borrowers

Â Lenders

Â FDIC

Â Other parties
Â Sellers

Â Real Estate Agents and Brokers

Â Mortgage Brokers

Â Not AMCs (yet)

Who Is Suing Appraisers?



What Are All These Borrowers Suing About?

Â Overvaluation, ñI borrowed too muchò

Â Undervaluation, ñI canôt refinance againò or      

ñI canôt borrow as much as I wantò

Â Other common issues: 

Â Square footage

Â Septic v. sewer

Â Failure to identify property conditions



A Typical 

ñPredatory 

Lendingò 

Lawsuit



Appraiser

Appraiser

Appraiser

Appraiser



A Little More Information About the Plaintiff

Pelayo M. Duran, Esq. 

ñMr. Duran began his private practice as an Attorney in 

1998, and has worked on thousands of cases.  He has 

concentrated in the areas of Real Estate  . . .ò 

ñHe is a member of the Federal Southern District Court, . . .    

a Real Estate Attorney member of The Fund and a Licensed 

Realtor.ò   

(This photo is not Mr. Duran.) 



And Appraisers Still Have to Deal with This



Sage v. Blagg Appraisal, Arizona Court of Appeal, April 2009: 

ñ[P]ublic policy and common sense compel the conclusion that when a lender 
to which a prospective homebuyer has applied for a loan contracts for an 
appraisal of the home, the appraiser the lender hires owes a duty of due care 
not only to the lender but also to the homebuyer . . .   We see no public policy 
reason to exclude the buyer/borrower from the scope of the appraiserôs duty 
in a case such as this.ò

Young v. Bourland, California Court of Appeal, January 2010 (unpublished decision):

ñWhile the disclaimer contained in [the appraiserôs] appraisal report is 
evidence that he did not intend third parties to rely on the report and his 
opinion as to the value of the property, [the borrower] presented evidence 
from which intent may be inferred. [The borrower]ôs name appears repeatedly 
on [appraiser]ôs appraisal report identified as óborrowerôéò

Litigation Is Eroding the Concepts of Client, 

Intended User and Intended Use



What Are Lenders Suing Appraisers About?

Â Overvaluation 2005-2008

Â Overvaluation 2005-2008

Â Overvaluation 2005-2008



A Typical Lender

Demand Letter



Itôs Not Just Residential Appraisers 

Who Are Affected



What Is the FDIC Suing Appraisers About?

Â Overvaluation 2004-2008

Â Overvaluation 2004-2008

Â Overvaluation 2004-2008



Typical FDIC 

Lawsuit 

Complaint



What the FDIC Wants in Its Own Words From 

Another Appraiser



A Short Summary of that Appraiserôs Story



The ñRegulatory Exclusionò Found in Some 

D&O and E&O Insurance Policies =

No Defense against FDIC Claims



What Are Sellers, Real Estate Agents/Brokers, and 

Mortgage Brokers Complaining About?

Â ñmy sale fell throughò

Â ñI lost my profitò

Â ñI didnôt get my commissionò



Litigation About Appraisals

Delivered by AMCs

Â Class actions numerous ïfollowing the model created by 
Cuomo v. First American eAppraiseIt

Â Class actions most prevalent against lender-owned AMCs

Â Individual consumer cases increasing:
Â Alleging failure of AMCs to manage appraisal process

Â Alleging negligence on the part of AMC for faulty appraisals

Â Often naming appraisers also, but not always

Â Will likely increase more with state regulation of AMCs





Some Lenders Require AMCs to Indemnify Them

ñ6.Indemnification. Appraisal Management Company (ñAMCò) shall be liable to, and indemnify 

and hold harmless, Former Subprime Lender for any damages, liabilities, claims, causes of action or 

other amounts (the ñLiabilitiesò) which are related to, or the result of, any Appraisal Report submitted to 

Subprime Lender which is deemed to be a misrepresentation. Former Subprime Lender may deem an 

Appraisal Report a misrepresentation when:  (1) Former Subprime Lender has reasonably determined 

that the actual value of the real property that is the subject of the Appraisal is materially less than the 

value reported in the Appraisal; (2) other data used in the Appraisal is determined to be a 

misrepresentation such as, but not limited to, misrepresenting sales dates and/or sales prices, incorrect 

photos (subject and/or comparables), comparables from outside subject neighborhood (without 

supporting logic), not fully disclosing material facts, or violating state licensing laws; or (3) a new historic 

appraisal from an independent appraiser reasonably acceptable to both Former Subprime Lender and 

AMC indicates that the appraised value of the real property as reported in the subject Appraisal is 10% 

greater than the average of the appraised value reported in the new appraisal.

7. Repurchases.  AMC acknowledges that an Appraisal on a closed loan that does not meet the 

Performance Levels may cause Former Subprime Lender to, among other things, repurchase a loan or 

incur other Liabilities.  AMC shall be liable to, and indemnify and hold harmless, Former  Subprime 

Lender for all of the Liabilities, which are related to, or the result of any Appraisal Report or other Service 

submitted to Former Subprime Lender, which does not meet the Performance Levels.ò



Typical AMC/Appraiser Agreement


